The expansion and maturation of mediation as a practice has understandably (and laudably) led many to begin to focus attention on questions of quality assurance. 1 Assuring high-quality practice has been no easy undertaking for any set of practitioners. As evidence of this proposition, consider that even the professions that have been recognized for centuries still continually modify their approaches to quality assurance. Although no practice group can claim to have "solved" the difficult question, many have been at it for far longer than mediation. So those who care about mediation might wisely look to other practices or professions for indicators of what mechanisms are most effective. † Associate Dean for Academic Affairs, Associate Professor of Law, and Associate Director of the ADR Center at the University of Oregon School of Law. I am grateful for the input I received on this article from the participants in the Dispute Resolution Forum at Harvard Law School and in the faculty colloquium at the University of Oregon. I am also grateful for the research assistance I received from Noah Chamberlain, Tiffany Keb, and Tiffany Moore. 1 This article begins, therefore, with an exploration of how consumers derive confidence in the services of practitioners outside of mediation. Why are we confident that the doctor we have chosen will not be lousy? The lawyer?
The plumber? The tattoo artist? It turns out that, regardless of the context, whatever confidence we have in the quality of these practitioners' services derives from one of four sources, each of which I describe in Section I.
A careful look at these available mechanisms, however, reveals that none of them currently operates as effectively for mediation as they do for other practices and professions. In Section II, I explain the current failures of these mechanisms in the context of mediation. Some mechanisms fail because of the nature of mediation practice. Some fail because of the nature of current regulation or common law doctrines related to mediation. And some fail because of the current shape of the market for mediators. None of these failures, taken independently, would be all that troublesome. After all, most practices and professions rely on a patchwork of different mechanisms for guarding against incompetence. Only the fact that all four of the mechanisms fail in the context of mediation makes this a remarkable and unsustainable condition.
To be clear, this is not an anti-mediation manifesto. Quite the contrary. I write this as one who has staked his professional career on the fundamental integrity and importance of mediation. I am certainly not making an empirical claim that the quality of mediation services is inferior in some way to other kinds of services. In fact, I firmly believe that many mediators do an outstanding job and that, in many cases, mediation consumers will be delighted with their mediation choices. This is, however, a cautionary essay. Many of the practices and professions I have studied went through period of similar insulation from quality assurance mechanisms. As more and more people become consumers of mediation services-and all indications are that this trend will continue-the demand for some kinds of assurance of quality will also increase. The practice of medicine looks quite different than it did seventy-five years ago. The practice of law looks quite different than it did fifty years ago. The practice of body artistry looks quite different than it did twenty-five years ago. The practice of mediation will look different, too.
In Section III of this article, I hypothesize about the changes that would have to take place in order for one or more of the four basic quality-assurance mechanisms to be effective in the context of mediation. Although the article does not descend fully into the academic parlor game of predicting the precise nature of the future, I also point to some trends in mediation and in other professions that may cast light on the possible future shape(s) of mediation.
By understanding how quality assurance works in other practices, and by understanding how those mechanisms have evolved over time, we gain an important set of insights about the possible future(s) of mediation. Building on the descriptive and predictive components of this inquiry, we can then responsibly engage in a conversation about what that future ought to look like.
Mediators today operate with few market restrictions, few controls on their conduct, and few consequences for misbehavior. This condition will not persist.
I. THE FOUR MECHANISMS FOR ASSURING THE QUALITY OF SERVICES
Each profession or practice 2 has a set of mechanisms which, in combination, serve to provide some assurance about the quality of its practitioners' services. Some of these mechanisms are formal, the products of conscious design by members of the practice or by regulators. Other mechanisms are less formal, relying on voluntary participation or individual decisions. The precise nature of these mechanisms varies, of course, with each practice.
2 I am aware that some within the mediation community are engaged in a robust public debate about whether mediation is, or should be, viewed as a profession. For example, the ABA's Dispute Resolution Magazine featured a series of viewpoints on the issue in its Spring 2005 issue. See also Forest S. Mosten, Institutionalization of Mediation, 42 Fam. Ct. Rev. 292, 293 (2004) ; Nancy A. Welsh & Bobbi McAdoo, Eyes on the Prize: The Struggle for Professionalism, 11No. 3 Disp. Resol. Mag. 13, 13 (2005) Juliana Birkoff, Robert Rack, & Judith M. Filner, 10 Points of View: Is Mediation Really a Profession?, 8 No. 1 Disp. Resol. Mag. 10, 10 (2001) . My intention is not to join that debate with this article, although I recognize that some will read it in that light. In this article, I will speak, whenever possible, about "practice areas," an umbrella term that will encompass both recognized professions and practices that do not meet one or more of the competing definitions of a profession. Whether mediation is a "profession" should not affect the degree to which the mediation community cares about the quality of mediation services. Law Review [Vol. __:__ 117201-text.native.1207612226.doc 4 What causes us to have confidence in doctors is not the same set of mechanisms that cause us to have confidence in accountants, much less those that justify confidence in truck drivers.
All of these context-specific mechanisms for assuring quality services, however, are variations on one of four themes. Put differently, there are only four basic approaches to assuring quality in a particular practice. To highlight the connections and distinctions between these mechanisms, I offer the following two-by-two grid, illustrating the four ways to assure quality. 
FRONT-END
(steps aimed at assuring quality by limiting the initial pool to those practitioners deemed competent or qualified)
BACK-END
(steps aimed at assuring quality by punishing or removing from practice those whose conduct is deemed unacceptable) PUBLIC (steps taken by the state) In the sections below, I outline the operation of each of these four mechanisms in practices other than mediation, for the purpose of clarifying the framework. In Section II, I then apply the framework and the mechanisms it suggests to the context of mediation.
A. Public / Front-End Mechanisms
The public, through the vehicle of a government entity, takes an active role in assuring the quality of many different kinds of services. And one of the most visible public mechanisms involves using the machinery of the government to exclude certain categories of people from providing the services in question. These are, in the terms of the framework I have presented, "public / front-end mechanisms." Licensure regimes, in all of their various forms, are the most prominent example of public / front-end mechanisms.
Different governmental bodies are responsible for creating and maintaining the integrity of a licensure regime, depending on the practice in question. In a small number of cases, the license comes from the federal government. For example gun brokers, radioactive waste haulers, and certain meat inspectors require federal licenses. 3 In the case of many of the most prominentlyrecognized professions, the license comes from the state. For example, doctors must have a state-issued license in order to practice medicine legally. 4 Similarly, lawyers must be licensed by the specific jurisdiction(s) in which they want to practice. In some cases, the licensing is done at a more local level. For example, tattoo artists are sometimes regulated at the municipal level, rather than at the state level. One aspect of a licensed practice is that the licensure requirements typically erect a barrier to entry into the practice. A doctor must pass a set of Board exams. 6 A lawyer must pass the Bar exam. A psychologist must satisfactorily complete a period of supervised employment. 7 And a cosmetologist must complete a specified course of education. 8 In theory, by creating this barrier to entry into the practice, the state is taking steps that will improve the quality of services-by keeping out those who the state believes will not perform satisfactorily. 9
Just as the state may exclude certain people from the practice by erecting an initial barrier, it may also impose ongoing obligations on those who wish to perform the services in question. For example, virtually every state has a continuing education requirement for physicians and for attorneys. 10 And these kinds of requirements extend beyond the traditionally recognized professions to include practitioners like accountants and school counselors, both of which require a state license in order to practice in certain contexts, and both of which also require continuing education. 11
All public / front-end mechanisms share a fundamental goal: to exclude those who have not met whatever prima facie evidence of competence the state has established. Some mechanisms exclude those who cannot demonstrate initial competence. Some exclude those who do not have an educational or experience background the state believes necessary for the practice in question. Some exclude those who have not fulfilled continuing education or other requirements for maintaining the state's license to practice. To the extent that these mechanisms assure the quality of services, they do so by excluding some of the putative practitioners about whom we might have concerns. In essence, they restrict the pool of people available to provide the service.
B. Public / Back-End Mechanisms
In addition to restricting access to a license to practice, the state also sometimes takes steps to punish those practitioners whose conduct falls below a state-established minimum level of competence. These measures, which I label "public / back-end mechanisms" also have the effect of improving the quality of services. Instead of initially excluding from practice people the state believes to be suspect, the state uses these mechanisms to target those who have actually acted in a demonstrably troublesome way.
Perhaps the easiest example of a public / back-end mechanism is the procedure every state Bar maintains for dealing with after-the-fact complaints against attorneys. A relatively minor infraction of the relevant legal ethics principles exposes an attorney to a relatively minor punishment. But as the seriousness of the infraction increases, so do the sanctions. the worst offenses, an attorney who commits malpractice is at risk of having her or his license suspended or revoked.
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The same basic mechanism-revocation of a license-looms as a threat over essentially all licensed practices. A stock broker's licenses can be revoked if the broker is convicted of embezzlement. 13 A real estate agent who is convicted of forgery or extortion risks losing her license. 14 If funeral director commits a certain class of felony, he risks losing his license. 15 And the licenses for a host of different kinds of practitioners are at risk if the practitioner is convicted of a crime "involving moral turpitude." 16 In short, what the state gives (a license) the state can take away (under certain conditions, like misconduct). And as a result, this public / back-end mechanism improves the quality of services by removing from practice those people it deems lousy.
Not all public / back-end mechanisms result in revocation of a state license to practice, however. Indeed, not all public / back-end mechanisms require the existence of any licensure regime whatsoever. For example, no license is required to be a financial analyst. 17 Nevertheless, when the Securities and Exchange Commission and U.S. Attorneys engage in plea bargaining with financial analysts accused of certain kinds of economic crimes, it is common for the SEC to seek to bar the analyst from any future dealings in securities. 18 One of the most publicly visible examples of such an action came against Henry Blodgett, the Merrill-Lynch financial analyst most heavily associated with some of the most notorious Enron trading, who was eventually fined $4 12 See http://abanet.org/cpr/discipline/sold/home.html (follow "Chart II: Sanction Imposed" hyperlink). (In 2006 a total of 1,903 lawyers were privately sanctioned and 4,309 lawyers were publicly sanctioned. Of the lawyers publicly sanctioned 551 were involuntarily disbarred, 342 were disbarred on consent, 1,361 were suspended, and 451 were temporarily suspended for risk of harm or criminal conviction.) 13 CORPORATE GOVERNANCE 245 (2006) . 18 The precise mechanism for this bar is not the revocation of a license, because no license exists. Instead, it is technically an agreement in the negotiated plea, which is then entered as an order of the court. million and banned from the securities industry for life. 19 Because participation in a particular market space (for example, the securities industry 20 ) often represents the targeted practitioner's primary source of income, defendants are often willing to accept fines and other sanctions in exchange for not being barred from future practice. 21 The state, therefore, can exert influence on the quality of certain practices through back-end mechanisms, even if no licensure system exists. 22 At their core, public / back-end mechanisms aim to punish unacceptable behavior in ways that make such behavior less likely in the future. These mechanisms, therefore, are often part of the patchwork of approaches that assure the quality of services.
C. Private / Front-End Mechanisms
In many practices and professions-even those operating with a licensing requirement-the government plays a relatively minor role in assuring consumers of the quality of services. Instead, private or non-governmental forces exert an enormous front-end influence on the quality of the pool of those who provide services.
The most prominent example of these private / front-end mechanisms is the reputation each service provider holds within the market. If you ask colleagues how they chose a doctor, odds are good that they will respond with some variation of, "Other people told me that doctor was good, and I trusted their judgment." As a quality assurance mechanism, reputations form 19 See SEC Press Release available at http://www. sec.gov/news/press/2003 sec.gov/news/press/ -56.htm (last visited April 3, 2008 . 20 This mechanism is not unique to financial analysts. For example, the SEC also fairly routinely seeks to bar certain people from serving on the boards of directors of publicly traded companies as a punishment for certain misconduct. Service as a director can be enormously financially lucrative, and the threat is, therefore, substantial. Internationally, regulatory bodies have even greater statutory authority to restrict even practices that require no license. For example, under the British Companies Act, a director of a company that declares bankruptcy is ineligible from serving on a subsequent board of directors of a publicly traded company for a period of years. 21 Interview with Philip Koski, Branch Chief, U.S. Securities and Exchange Commission, Boston, MA, Feb. 21, 2008. 22 A second example of a public / back-end mechanism in the absence of a licensure regime would be the myriad fines the state can impose for conduct that does not merit complete removal from practice. Law Review [Vol. __:__ 117201-text.native.1207612226.doc 10 an important disincentive for misbehavior. If I am a conspicuously simplistic attorney, a shaky-handed tattoo artist, or an innumerate accountant, I will probably have a hard time attracting future clients. And as a result, I will eventually leave the field-and in doing so, I will be improving the quality of the pool of people providing services.
Of course, individual practitioners are not always well-enough-known to have reputations that would influence consumers' decisions. But in many practice areas, reputations attach to firms or collections of practitioners. For example, it is unlikely that a specific accountant has much of an individual reputation. Indeed, individual accountants are more likely to gain wide recognition because of malfeasance than because of reliable, high-quality services. Accounting firms, by contrast, have market reputations for which some consumers are willing to pay a premium. 23 The same dynamic is also likely at play in the market for some kinds of legal services. 24
Collective reputations can stem from voluntary associations as well. For example, no licensure requirement exists for people who want to sell their services as financial planners. The market, however, sometimes makes considerable meaning out of the organizations to which a service provider does or does not belong. Near the beginning of the most recent downturn in the real estate market, for example, the National Association of Realtors launched a broad advertising campaign, urging consumers to "Make sure your broker is a member of the National Association of Realtors." The idea embedded in the remainder of the advertisements suggested that members of this organization are of a different (higher) quality than non-members-even if those nonmembers are legally able to provide the same range of services as members. Similarly, a Certified Financial Planner is considered different from a CPA-Personal Financial Specialist, who is in turn considered different from a Chartered Financial Consultant. 25 The group to which one belongs, 23 For example, publicly traded companies routinely seek out the highly reputable (and high-priced) accounting firms as a means of reassuring the markets about the reliability of the company's numbers. The accounting firm's client in that case is capitalizing on the accounting firm's reputation. 24 See generally Robert H. Mnookin & Ronald J. Gilson, Disputing Through Agents: Cooperation and Conflict Between Lawyers in Litigation, 94 COLUM. L. REV. 509 (1994) . 25 For the Securities and Exchange Commission's perspective on the differences among these service providers, see http://www.sec.gov/answers/finplan.htm (last visited April 4, 2008). therefore, can serve as something of a proxy for one's own competence-a reputational consideration.
Private / front-end mechanisms are not always about reputations. In some cases, private actors other than consumers can influence the people who provide services. Insurance companies are, perhaps, the clearest example of this dynamic. Insurers are by no means governmental actors, but if an insurer tells a medical group that it must adopt a certain practice or exclude a certain practitioner, that medical group is quite likely to comply. Even though the insurer has no regulatory power over the practitioners, their influence can serve to improve the quality of the services being provided.
What private / front-end mechanisms have in common is that they are nongovernmental influences on who winds up getting work and on how practitioners do their work. As such, they are important mechanisms for assuring the quality of services.
D. Private / Back-End Mechanisms
The fourth mechanism for assuring the quality of services involves after-thefact actions by unhappy consumers against practitioners who have engaged in allegedly improper behavior. These are actions pursued by private actors, rather than by government regulators, and they target only those who the private actors perceive to be "bad apples."
Malpractice lawsuits are perhaps the most obvious example of a private / back-end mechanism. Medical professionals once operated with virtually no risk of liability for their practices. As recently as the 1950s, medical malpractice insurance was an afterthought, an add-on to doctors' homeowners and automobile insurance, with the malpractice premiums never constituting more than 1% of the costs of the policies. 26 Today, the costs of medical malpractice insurance (a reasonable proxy for the prominence of medical malpractice lawsuits) have skyrocketed. The historical trajectory is similar for attorneys. The first evidence of a legal malpractice insurance policy being issued was only in 1945, and it was not routine until at least the Law Review [Vol. __:__ 117201-text.native.1207612226.doc 12 1960s. Only since the late 1970s has legal malpractice insurance become commonplace (and expensive).
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Even among practices that fall outside of the traditional professions, malpractice actions loom as a deterrent against incompetent practices. For example, there has been a surprisingly robust series of lawsuits against cosmetologists for malpractice ranging from miscolored hair to the improper use of certain chemicals. 28 Snow removal services have found themselves on the wrong end of negligence-based lawsuits with some regularity. 29 And those who operate wedding reception venues have been frequent targets of lawsuits alleging a range of different celebratory inadequacies. 30
Lawsuits are not the only form that private / back-end mechanisms can take. In many circumstances, unhappy consumers have one or more avenues for filing complaints or registering their unhappiness. In some circumstances, the complaints may go to the organization to which the service provider belongs, creating the risk that the practitioner will be sanctioned by that organization. In other cases, the complaint may be to a more general source, with more limited opportunities for direct sanction, but of course with the possibility of creating an impact on consumers' decisions. For example, the Better Business Bureau tracks complaints against an enormous number of different service providers. A prospective consumer can learn a great deal from the BBB, including whether the plumber or roofer or electrician under 27 See George Cohen, Legal Malpractice Insurance and Loss Prevention: A Comparative Analysis of Economic Institutions, 4 Conn. Ins. L.J. 305, 307-308 (1997) . Oregon is the only state that requires all practicing lawyers to maintain malpractice insurance. However, most states require businesses organized as limited liability partnerships to carry liability insurance, which covers most law firms. Id. at 323 n.65. 28 The history of litigation against cosmetologists is, if the reader will forgive me, colorful. consideration has been the target of an abnormal number of complaints recently. The Better Business Bureau also maintains a list of "accredited" organizations, which requires a business to meet a set of BBB standards, including responsiveness to customer concerns. 31 Internet-based businesses provide diverse examples of rating systems, many of which are popular, even if the users recognize the limits on the quality of the information they provide. 32 Even though the threat of direct sanction is low, practitioners in many fields would fear a decrease in their ability to attract clients if former clients pursue these avenues. And therefore, these after-the-fact complaint mechanisms may create an incentive for careful practice, thus improving the quality of services.
The basic idea behind private / back-end mechanisms is typically twofold. First, and most relevant to the unhappy consumers who are typically the people who initiate these mechanisms, they often offer the promise of some form of compensation or remediation for the injuries allegedly suffered at the hands of the service provider. Second, and more relevant to this article's inquiry, these mechanisms theoretically influence practitioners' actions as they provide their services. ("If I mess this procedure up, my client can file a complaint and/or a lawsuit, so I had better exercise care…") As such, these private / back-end mechanisms are an important component to quality assurance in most circumstances.
The combination of these four mechanisms might be summarized with the following grid: 31 For more on the BBB's accreditation program, see [I can't figure out a URL for this that isn't a million characters long, but I'm sure we can find one.] 32 See, e.g., http://pages.ebay.com/services/forum/feedback.html (eBay buyers have the opportunity to rate sellers by leaving "Feedback" in the form of a positive, negative, or neutral rating, and a short comment.); http://www.ratemyteachers.com/ (RateMyTeachers.com provides a forum for rating and commenting on teachers, administrators, counselors, and other school professionals who affect students' education.); http://www.rateitall.com/ (RateItAll is a site that provides consumers with an opportunity to leave ratings and reviews for most products. 
E. The grid's omissions and simplifications
Like any good framework, this one aims to suggest categories that are mutually exclusive and collectively exhaustive. That is, the framework aims to cover every possible mechanism, and each possible mechanism should fit in only one of the categories it offers.
If something challenges this framework, it would be the prospect that some mechanism might fall somewhere arguably in between the two ends of one of these axes. For example, what about something that is neither wholly public nor wholly private, but rather is a combination of the two? Or what about something that involves monitoring during the service itself, so that it is neither wholly front-end nor wholly back-end? It is possible that the framework would be more complete if I included an in-between row and an in-between column. But that would also produce nine mechanisms to consider-far more than I think would be useful in an analysis such as this one.
Furthermore, it is clear that mechanisms from each of these quadrants interact with mechanisms in other quadrants. For example, public / back-end mechanisms often work in tandem with other of the mechanisms described in this framework. A practitioner who loses a license has been removed from the pool of future practitioners-resembling a public / front-end mechanism. 33 Many state entities that sanction a practitioner do so publicly, and the result may be that the practitioner will attract fewer clients in the future. 34 This parallels the functioning of private / front-end mechanisms. 35 Finally, in at least some circumstances, evidence that the state has sanctioned a practitioner may pave the road to private liability, an example of private / back-end mechanisms. 36 Still, these are conceptually separate (if interconnected in practice) mechanisms.
If this framework presents something of a simplification or distortion, therefore, I believe it to be a useful simplification or distortion.
II. WHY NONE OF THE FOUR MECHANISMS WORKS WITH MEDIATION
The collection of mechanisms, private and public, front-end and back-end, that serve to assure quality in other practice areas should, theoretically, also 33 See section I.A. for more on this. 34 State Bar journals routinely publish, for example, notices of Bar members who have been sanctioned or suspended, along with information about their misconduct. Whether readers of the Bar journal ignore this information, use it in selecting attorneys, or merely look at them in a form of collegial rubber-necking is an empirical question on which I hesitate to hazard a guess. 35 assure quality of mediation services. For the reasons I describe in this section, however, none of the four quality assurance mechanisms is as effective in the context of mediation as they are for other practice areas.
A. Why Public / Front-End Mechanisms Don't Work
Public / front-end mechanisms fail to form a significant mechanism for assuring mediator quality for the simple reason that the government has no ability to exclude anyone from the general practice of mediation.
For public / front-end mechanisms to work, the government must have some control over who can appear in the pool of people offering services to the public. In some circumstances, such state control is clear and longstanding. For example, the government has exclusive control over who can provide medical services or engage in the practice of medicine. Those who fail to meet the government's standards cannot practice medicine without risk of significant state sanction. The same is true of the practice of law, where the state can influence the quality of lawyering because it can exclude prospective practitioners from the marketplace. Where the state has established this exclusive barrier to joining a practice, it can then erect and enforce all kinds of barriers to entry into the market and requirements for maintaining a license. Education requirements, entrance exams, continuing education requirements, and the like, are all possible products of a regime in which the state can say who is in and who is out of the pool of providers.
However, the government has no ability to exclude anyone from the general practice of mediation, and therefore, no licensure system can exist. Unless the state can draw an exclusive boundary around a practice area, no license can be required. And unless no license is required, the state has few frontend options for quality control.
Part of the reason no state has exclusive control over entry into the mediation marketplace relates to a dynamic I described as the "schmediation problem" in the Harvard Negotiation Law Review some years ago. 37 In short, mediation presents a definitional problem. Unless the state can say with precision what a practice entails, it cannot draw boundaries around a practice. And without boundaries, there is no way to establish exclusive control. 38
Although the enterprise of defining what "mediation" is sounds like a hollow philosophical exercise, it is so challenging that no sufficient definition has gained any significant acceptance. Some definitions of mediation are so narrow that they fail to include many of the things that people commonly consider as examples of mediation. As a descriptive matter, therefore, these definitions are unacceptable. For example, for many definitions describe the mediator as a "neutral," 39 and yet some of the most prominent examples of third-party intervenors in disputes (think, for example, of Jimmy Carter) bring with them a conspicuously non-neutral set of interests and agendas. Similarly, the very notion that the mediator must be a third-party, rather than one of the affected disputing parties, is often open to challenge. 40 Other definitions of mediation are so broad that they unworkably tread on the turf of other practices. If, for example, mediation is defined as assisting disputing parties, does anything distinguish mediation from therapy? Even defining mediation in terms of specific practices does nor cure the problem. I cannot imagine, for example, that we will ever see the day that a private citizen will face state sanction for the Unauthorized Asking of an Open-Ended Question.
Even if the state were to adopt a (troublesome) definition of mediation for purposes of establishing exclusive control over entry into the marketplace, a second "schmediation" problem arises. The government might be able to restrict the use of the word "mediation," but there are few reasons why 38 The challenge associated with defining the boundaries of practice is certainly not unique to mediation. We continue to see evolving understandings of what constitutes the practice of law, for example. consumers care what the process or the practitioner are called. Nothing would stop me from printing up business cards the next day declaring myself to be a facilitator or consultant or convener or "schmediator." Indeed, with the exception of this final example, I have signed contracts and provided services very much in the nature of mediation under each of these names. And I am confident my experience in the market is common. Practitioners and disputing parties sometimes have very good reasons to avoid categorizing an intervention as a mediation. As a result, even if the label "mediator" were unavailable, many of the same practices would continue.
In short, public / front-end quality assurance mechanisms work for many practices and professions in which the government can limit the pool of people who are permitted to engage in the practice. Because the government requires all lawyers to pass the Bar exam and to swear to uphold certain ethical principles, the quality of lawyering is improved. Because the state requires doctors to pass medical Boards, the quality of medical care is improved. However, because the state cannot prohibit anyone from engaging in mediation, this category of mechanisms has little effect on the quality of mediation services.
B. Why Public / Back-End Mechanisms Don't Work
If a service provider acts in some obviously unacceptable practice, public / back-end mechanisms provide for at least a risk that the state will swoop in and sanction the lousy practitioner in a way that will both remedy the immediate wrong and serve as a deterrent for other bad actors. The bad lawyer may be disbarred; the untrustworthy stockbroker may be stripped of his ability to serve on boards or trade stocks; and the lousy plumber may be fined. 41 But there is relatively little risk of such state sanctions attaching to even horrible mediators.
Two dynamics present in mediation make the application of public / backend mechanisms problematic. The first reason is an extension of the implications of mediation having no license (a dynamic I describe in section II.A above). Put most simply, because mediators need no license in order to practice, there is very little the state can threaten to take away from a bad 41 See supra notes ___ and accompanying text.
mediator. In the absence of licensure sanctions, the most the state could do is threaten mediators with a fine of some sort, a circumstance with few precedents.
The second, and by far the more significant, obstacle to the effective operation of public / back-end mechanisms in the context of mediation stems from mediation's diverse and sometimes ambiguous set of commonly accepted practices. Before the state can declare someone to have engaged in punishment-worthy practices, it must have articulated where the boundaries of acceptable practice are. But no such articulation exists for mediation today in a way that makes them workable. implementation virtually impossible. 43 They provide no hierarchy of duties, instead piling dozens of "shalls" and "wills" on mediators, as though these ideals or principles never come into conflict with each other in practice. And they provide no interpretive mechanism akin to Bar Opinions for clarifying the operation of the Standards in real practice. As a result, the Model Standards, like their cousins in other voluntary mediation organizations, have little opportunity to provide the kind of clarity that would permit one to say that a mediator has stepped over the line.
Even if a mediator did violate one of the articulations of an ethical code like the Model Standards, it is not clear that the government would be able to swoop in and somehow sanction the mediator. The Model Standards are not governmental regulations. To the extent they are binding, they are binding only on those practitioners who are members of the organizations that created this articulation of ethics. (And even then, it is not clear that they are actually binding. 44 )
Public / back-end mechanisms fail in mediation, therefore, for two reasons. First, because mediation is an unlicensed practice, the government has little to take away from lousy mediators. And second, no clear standards exist for determining which mediator practices are sufficiently "lousy" to warrant any state sanctions that may be available.
C. Why Private / Front-End Mechanisms Don't Work
The fact that the government has only limited opportunities for assuring the quality of mediation services does not mean that nothing could possibly assure the quality of mediation services. (Spring 2006) . 44 I am not aware of any of any instances in which organizations sponsoring the Model Standards have revoked the membership of a mediator for failing to adhere to the Standards. I am not aware of any state action against a mediator for failing to adhere to a voluntary organization's standards. And I am not aware of any private lawsuits in which a plaintiff successfully argued that a mediator's failure to adhere to a voluntary organization's standards constituted a compensable breach of duty. Absent any of these, I am comfortable concluding that the Standards are not binding, in at least the legal sense. I acknowledge, nevertheless, that standards such as these may serve other functions. hold the key in many practice areas or professions. For at least three reasons, however, private / front-end mechanisms are not as functional in the context of mediation as they may be in other areas.
The most prominent example of a private / front-end quality control mechanism is the reputational market that drives (or at least could influence) consumers' choices of mediators. I do not suggest that the market for mediators is entirely broken. After all, as I tell my students, because no licensure regime exists for mediators, everyone could go out and print business cards declaring themselves to be mediators. I caution them, however, that few are likely actually to make a living at it right away. And I have yet to learn that my cautionary words were unfounded.
In this sense, perhaps, the market for mediators is functional. This is the most common conclusion offered to me when I have spoken with groups of practicing mediators on the topic. In my experience, mediators who have successful, full-time practices have an almost unquestioning confidence in the marketplace and in reputations.
I am at least somewhat more skeptical about the degree to which the reputational market functions for mediators. It is not that I believe all of the successful mediators with whom I have spoken are deluding themselves.
("The market has rewarded me, and I'm great. The market must work.") And it is not that I am engaging in a version of academic sour grapes. (I turn down the vast majority of requests I receive to mediate cases these days.) What gives me pause personally is that some of the calls I receive from disputants wanting to hire me as a mediator describe mediations for which I personally believe I cannot be the most appropriate mediator. "Surely there are others in the marketplace who would be better equipped to mediate that particular case," I think to myself, "and yet I am the one getting the call." Something is not quite right with the market. I do not claim, therefore, that the reputational market is entirely dysfunctional, nor do I proclaim complete confidence in its functioning. I know of no empirical research on the mediator selection process in the general marketplace. 45 Education? 50 Each of these proxies for quality may have some legitimacy. A mediator who has never settled a case, who has never held a professional position, who is twelve years old and in middle school would be a terrible choice to mediate a complex commercial dispute. But beyond screening the most conspicuously inappropriate practitioners, the available proxies for an individual mediator's quality are severely limited. 46 Settlement rates are a misleading figure for a variety of reasons. They fail to capture information about whether the mediator was skilled in crafting an efficient, value-laden deal. They fail to capture information about whether the kinds of cases the mediator has been settling are structurally similar to the specific case for which the consumer wants to hire a mediator. They are prone to selection bias-if I know I'm to be evaluated on the basis of settlement rates, I'm less likely to accept the hard cases. 47 Experience alone is, at best, circular as a proxy for quality. "This mediator is skilled because she has experience, which she must have gotten because she's skilled." 48 I have heard no shortage of practitioners and commentators describe what one "must" have in order to be a good mediator, and often, I am told that one "must" have experience as a non-mediator. "Only an experiences litigator can settle big-money lawsuits." "Only someone steeped in public finance could resolve this kind of dispute." "A mediator must have training in psychology in order to settle these emotionally-charged cases effectively." And so on. These assertions are problematic, at least, because there are many skilled mediators without these credentials settling precisely these kinds of cases. I am positive that there is no particular training or experience that is necessary to mediate effectively. And I am positive that training or experience in something other than mediation does not necessarily make one an effective mediator. 49 Longevity suggests genetic good fortune, but it is not clear that it is a reliable proxy for skill as a mediator. I know some skilled and highly successful full-time mediators in their 30s; I know some skilled and highly successful full-time mediators in their 60s; and I know examples of unskilled and unsuccessful mediators of all ages. 50 A mediator's educational background, whether an indication of mediation-specific training or education in some other discipline, may present some useful information. Education may be a proxy for certain information that would be relevant to a consumer-for example, knowledge, intelligence, or persistence. But proxies based on education almost certainly exclude some of the most highly skilled and valuable mediators, and probably does so in a way that is socio-economically skewed.
A second reason for caution about the functionality of reputational markets for mediators stems from the often stringent confidentiality that attaches to mediation processes. In most contexts, mediations take place under contractual and statutory confidentiality regimes. The precise nature of the confidentiality that attaches to a given mediation is highly jurisdictionspecific and is beyond the scope of this article. But it is fair to say that mediation differs from many practices or professions, in that very little information is available about what mediators have done in previous cases. If I seek to hire a contractor for a large job, I might go and look at previous jobs she has done. If I seek to choose an appellate attorney, I might go and look at previous cases he has argued. But a mediator's record will often be very limited because of confidentiality rules. And the information that is available (things like number of cases and whether they settled) is limited in its utility for the reasons described immediately above.
Third, mediators' reputations are largely limited to individual (rather than collective) reputations because most mediators operate as solo practitioners or as members of very small firms. Multiple factors offer explanations of this dynamic. Mediation is not as obviously scalable as legal work or accounting work. (It is difficult to imagine a senior partner mediator, a junior partner mediator, and multiple associate mediators working on most of the kinds of cases mediators handle.) Mediators who are attorneys also face considerable conflict-of-interest ethical rules that make association with law firms a challenging business model. 51 As a result of the prominence of solo practice or small firms, mediation consumers cannot reliably use the quality of a mediator's firm in most cases as a proxy for the quality of the mediator.
Fourth, reputational markets tend to work best when they involve repeat players and multiple iterations, neither of which is necessarily present in the market for mediators. Without repeat players, the only way that reputations matter is if there is considerable publicity about reputations. In the case of some mediations, the lawyers can play this role because even if the named Law Review [Vol. __:__ 117201-text.native.1207612226.doc 24 disputants are not repeat players, their attorneys may be. 52 But it would be a mistake to imagine that all mediations take place in a context in which both parties are represented, much less represented by counsel who are repeat consumers of mediation. Furthermore, unless a consumer has multiple experiences with mediation, it is even more challenging for that consumer to make a judgment about the quality of the mediation services he or she has received. If a consumer has only ever hired one mediator, and that mediator settled the case, how is the consumer to judge whether the mediator is skilled? Only with comparative information is reputational information robust.
Again, my thesis is not that mediation consumers have no bases for distinguishing one mediator from another. But there are enough flaws in the reputational market for that we should be reluctant to trust that the market will simply reward those mediators who are skilled and filter out those who are not.
D. Why Private / Back-End Mechanisms Don't Work
The final of the four mechanisms involves private / back-end actions, and the most prominent example of these is the opportunity unhappy consumers have to file malpractice actions against mediators. The theory behind this mechanism is that private lawsuits both will provide compensation to the immediate victims and will deter future malpractice by mediators because of the publicity associated with the successful malpractice action. For a variety of reasons, mediators operate with virtual immunity from liability, and as a result, this mechanism has little effect on the quality of mediator services.
Mediators enjoy de jure immunity from liability in many jurisdictions and enjoy de facto immunity in virtually all contexts. Examples of successful lawsuits against mediators are extraordinarily rare, particularly in light of the number of cases going through mediation each year. To be clear, I do not believe that the rarity of lawsuits against mediators is evidence that mediators never commit errors. Instead, after several years of research on the topic, I concluded that the rarity of lawsuits against mediators is evidence that lawsuits against mediators virtually never present attractive prospects for recovery. 53
As I explain in a pair of articles entitled Suing Mediators and Ten Ways to Get Sued: A Guide for Mediators, mediators present unattractive malpractice-lawsuit targets for at least four reasons. 54 First, it is difficult for an unhappy mediation consumer to demonstrate that a mediator has breached a particular duty.
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And absent a breach of duty, no liability will attach. Second, an unhappy mediation customer has a hard time demonstrating that the mediator's actions caused any particular harm. 56 Third, mediation parties would have a real challenge demonstrating injury substantial enough to warrant the costs involved in seeking to recover damages through a malpractice action. 57 Fourth, even if a plaintiff overcame all of the above obstacles, many mediators enjoy a form of immunity, whether contractual, statutory qualified immunity, or common law quasi-judicial immunity. 58 The combination of these factors explains the virtual absence of malpractice suits against mediators, even though mediation practice involves hundreds of thousands of cases per year by the most conservative estimates.
No fully reliable mechanisms exist for quantifying the number of lawsuits filed against mediators on an annual basis. Available information, however, 53 See generally Moffitt, Suing Mediators, supra note ___. 54 Moffitt, Suing Mediators, supra note ___; Michael Moffitt, Ten Ways to Get Sued: A Guide for Mediators, 8 HARV. NEGOT. L. REV. 81 (2003) . 55 Theoretically, a mediator's duty may be established through common law tort principles, through contractual undertakings, or even through statutory mandates on the mediator. In most instances, however, even an unfortunate set of mediator actions is unlikely to constitute a clear violation of any of these. See Moffitt, Suing Mediators, supra note___ at 153-167. 56 Causation is difficult in the context of mediator misconduct because either (1) the case did not result in a settlement, in which case the aggrieved party would have enormous challenges proving that but for the mediator's actions, the case would have settled, or (2) the case settled, in which case the complaining party would have enormous difficulties is establishing that but for the mediator's actions, the case would have settled on terms more favorable to the complaining party. See id at 175-182. 57 An unhappy party might be able to establish that a mediator wasted the parties' time, making the mediator's fee at risk. But the real money-the kind of money that would make a malpractice lawsuit attractive to a plaintiff's attorney, for example-would be available only if the plaintiff could demonstrate some larger injury. And absent the most egregious conduct, any damages would likely be limited to the time wasted. Law Review [Vol. __:__ 117201-text.native.1207612226.doc 26 strongly suggests that the theoretical difficulty I describe above is borne out in practice. State and federal reporters are virtually bare of malpractice complaints against mediators. 59 Furthermore, mediation malpractice insurance remains available to practitioners for a tiny fraction of the cost of malpractice insurance in other practice areas or professions. This suggests that actions against mediators are rare or that actions against mediators produce little exposure to significant liability. I strongly suspect that the reality is that both of these conditions are true.
Even if malpractice actions serve to deter bad behavior in those who fear that they might be the targets of future malpractice actions, the fact that such cases are extremely rare in the context of mediation suggests that this mechanism does not serve as much of a mediation quality-assurance mechanism.
III. WHAT WOULD HAVE TO CHANGE FOR THE FOUR MECHANISMS TO BE EFFECTIVE WITH MEDIATION
The original draft of this article had only the two sections above, and the article's title was "The Four Ways to Assure Mediation Quality (and why none of them will work)." In essence, without realizing it, I was suggesting that mediation would remain forever beyond the reach of quality assurance mechanisms.
After re-examining the evolution of other practice areas and professions, however, I arrive at a different conclusion: Mediation is not permanently beyond the reach of formal and informal quality assurance mechanisms. It is merely beyond their effective reach right now.
Something will change. One or more of the current dynamics I describe above, which renders these mechanisms ineffective, will change. And the interesting question is what that change may look like.
In the four sections below, I describe the conditions that would need to exist for each of the four quality assurance mechanisms to function more fully. I am not predicting that all of these changes will occur. Indeed, I think that some of these changes are mutually exclusive. What I describe, therefore, is more in the nature of a smorgasbord, an array of different possible future conditions-one or more of which is likely to emerge as mediation evolves and matures.
A. Making Public / Front-End Mechanisms Work
Two different possible dynamics could cause public / front-end mechanisms to work more robustly in the context of mediation. First, if mediation ever became a licensed practice, the state would have all of the opportunities for front-end screening it currently enjoys in other licensed practices. Second, if mediators' work depended on referrals from a government entity, then even in the absence of a generalized license, the state could establish standards and barriers to market entry akin to those it imposes on other licensed practices.
Mediation Licenses
For all the reasons I describe above in section II.A., I am deeply skeptical that the government could establish or enforce any barrier to entry into the marketplace for the general practice of mediation. Too many varied practices, in too many contexts, are commonly considered "mediation" today. The diplomat, the retired judge, the schoolyard peacekeeper, the volunteer in small claims court, and the disinterested expert hired by both disputants all can reasonably claim to be "mediators." 60 I doubt that any legislative effort would change this parlance, and I doubt that the political incentives would be sufficient to try to establish a wholesale prohibition against the Unlicensed Practice of Mediation.
But what if the government took the back door-seeking many of the same effects as licensure, but without an official license? What if the state did not Law Review [Vol. __:__ 117201-text.native.1207612226.doc 28 try to establish a licensure regime, but instead afforded certain benefits or protections only to those mediators who satisfy government-established standards of some sort? That would accomplish many, though not all, of the same quality assurance aims as licensure.
The most conspicuous possible vehicle for such a public / font-end mechanism would be the state-created and state-enforced system of confidentiality protections. If mediation consumers cared so much about confidentiality protections that they sought services on the basis of which providers could assure confidentiality, and if the only reliable mechanism for assuring confidentiality was through statutory means, then the state might enjoy control akin to a license. The only way mediators could practice (which requires getting clients) would be to adhere to whatever conditions the state establishes. This is not entirely far-fetched. It is not difficult to imagine that more states might move away from enforcing common law and contractual mediation confidentiality protections, in favor of statutory protections like those in the Uniform Mediation Act. 61 And if they do so, and if the marketplace demands that mediators provide confidentiality assurances, then states could insert additional requirements for the purpose of limiting the pool of people who would enjoy the protections. 62
Source-point restrictions
A second public / front-end measure, shy of full licensure, would be a condition in which the government itself was the source of mediators' work, and therefore, the government could establish conditions for receiving that mediation work. I label these "source-point restrictions." It stands to reason that if the government is referring work to non-governmental actors, the government can restrict who receives the work. Indeed, the government probably has to set standards, since there must be some basis on which the 61 To date, nine states have adopted some version of the UMA. 62 For example, states might include a different, more limited definition of who constitutes a "mediator" under UMA Section 2 for purposes of limiting the availability of confidentiality protections. Or states might revise UMA Section 3 for purposes of carving out additional exceptions to the scope of coverage. Although the UMA is a product of the National Conference of Commissioners on Uniform State Laws, it is common for an individual state to tailor some aspects of the proposed uniform law to the specific needs of that state. government allocates the work. And so, although the government cannot require that every mediator meet a set of standards in order to practice, it can require that every mediator who wants work from the government meet that set of standards. In this way, the government accomplishes at least part of what it might with a licensure regime.
Examples of source-point restrictions already exist. Some mediation programs achieve de facto source-point restrictions by using only their own employees. For example, the Ninth Circuit Appellate Mediation Program staffs all of its mediations with mediators employed by the appellate mediation program itself. 63 It is common, however, for mediation programs to use outside mediators, either volunteers or paid roster mediators. And in those circumstances, the program establishing or maintaining the roster has every opportunity to establish membership qualifications. For example, even in the federal appellate system, the D.C. Circuit Appellate Mediation Program uses only volunteer mediators, and requires that they all be members of the Bar with experience litigating particular categories of cases. 64 Presumably, the Ninth Circuit's hiring decisions and the D.C. Circuit's restrictions on eligibility stem from a desire to assure the quality of the services its mediators would provide.
To be clear, the trend is not uniformly toward more restrictive governmental standards for court-affiliated mediation programs. For example, Florida maintained rules for almost twenty years that limited the pool of Circuit Court Mediators to members in good standing of the Florida Bar with at least five years of Florida practice and to retired trial judges who had presided for at least five years. 65 The Florida Supreme Court recently dropped the requirement that these mediators be attorneys, in favor of a multi-factored point-based system, in which educational background is only one of several basic considerations. 66 63 See Gilbert J. Ginsburg, The Case for a Mediation Program in the Federal Circuit Court, 50 AM. U. L. REV. 1379 REV. , 1385 REV. (2001 (discussing the appellate mediation programs in several different circuits). 64 See id. at ___; http://www.cadc.uscourts.gov/internet/home.nsf/Content/ Stub+-+Appellate+Mediation+Program (last visited April 4, 2008) . 65 It was the original adoption of this rule that prompted Jim Alfini to write his widelyrecognized "Is This the End of 'Good Mediation'" article. See James J. Alfini, Trashing, Bashing, and Hashing it Out: Is this the End of "Good Mediation?", 19 FLA. ST. U.L. REV. 47, 56 (1991) . 66 Nevertheless, the basic idea that the state might be an important source of cases for mediators is entirely conceivable. And the idea that the state, as the source of work for mediators, might set some quality-driven eligibility standards for receiving cases is also entirely predictable. Therefore, even though no state is likely to establish a complete licensure regime for mediation generally, it may accomplish many of the goals of a public / frontend mechanism through other means.
B. Making Public / Back-End Mechanisms Work
Two different possible circumstances could develop that would increase the effectiveness of public / back-end mechanisms in the context of mediation.
The first possibility involves the government developing a license or a set of source-point restrictions that have the equivalent function. As I discuss above, I think that full licensure across all contexts is extremely unlikely. But the government is already moving toward establishing limits on the pool of potential mediators in specific contexts. It would not be difficult at all for source-point restrictions to include barriers to entry into the marketplace and conditions in which otherwise eligible mediators would be excluded (for example, for bad practices). 67 For example, North Carolina's district courts have established a set of educational and experience requirements for all of its certified mediators, and it has established a procedure for filing complaints against court-certified mediators, with one possible sanction being de-certification. 68 Such complaint mechanisms might have an effect on mediator quality even in the absence of any licensure or quasi-licensure experience through supervised employment or mentorship, and a set of miscellaneous considerations). See also In re: Petition of the Alternative Dispute Resolution Rules and Policy Committee on Amendments to Florida Rules for Certified and Court-Appointed Mediators, 969 So. 2d 1003 , 1006 -1010 (2007 . 67 The most extensive current research on mediator complaint mechanisms comes from Paula Young. See Paula Young, Take it or Leave it. Lump it or Grieve it: Designing Mediator Complaint Systems that Protect Mediators, Unhappy Parties, Attorneys, Courts, the Process, and the Field, 24 Ohio St. J. Disp. Resol. (2006) . See also Charles Pou, Jr., Assuring Excellence, or Merely Reassuring? Policy and Practice In Promoting Mediator Quality, 2004 J. Disp. Resol. 303. 68 For more on the North Carolina district court mediation program, see http://www.nccourts.org/Courts/CRS/Councils/DRC/Default.asp (last visited April 4, 2008). regime. For example, if a state were to get into the business of certifying (and decertifying) mediators generally, then in theory, the state could threaten to withdraw its certification in the event a mediator engaged in misbehavior. 69 The second possible condition would be one in which the state began to extract binding commitments from mediators who were being prosecuted for some form of misconduct that they would no longer engage in the practice of mediation. The parallel here would be with the SEC's plea agreements with financial analysts or people who wish to serve as directors of public companies. I have a hard time envisioning what mediators might do that would cause the kind of government attention required to cause this to occur, and I have a hard time envisioning how the agreement never to mediate again would be drafted or enforced. Still, in the same way that the government can exercise public / back-end controls on even those practitioners who do not work in licensed practices, such a mechanism is at least theoretically possible for mediators.
C. Making Private / Front-End Mechanisms Work
Two different developments that could result in an increase in the extent to which private / front-end mechanisms would effectively assure mediation quality. Consumers would need to have access to greater information about individual mediators. Or mediators would need to be grouped in a way that consumers could use their organizational affiliations as reliable proxies for quality. 70 69 There have also been a number of private, non-state entities that have at least begun the process of certifying mediators.
Note that both state-created and privately-issued certifications rely on the market's perception of their value in order to function. If the market is indifferent to whether a mediator holds a particular certificate, the certificate does little to affect the quality of mediation services. 70 A third possibility is at least theoretically possible, although I treat its likelihood as significantly more remote. It is possible that, just as with doctors, insurance companies or other private organizations might increase their influence over the pools of potential mediators and over their practices. This condition would develop only if mediators had reason to fear increases in mediation premiums or the revocation of malpractice insurance altogether, and I have seen no evidence of the kind of variability in issuing or pricing mediation malpractice insurance to support the idea that any such development is imminent.
It is possible that mediation consumers will begin to have access to greater information about individual mediators' performances. The Better Business Bureau and its equivalents have long served something of a clearinghouse function, and perhaps it will become more active in monitoring mediators' services. But the highly decentralized internet has transformed consumers' expectations in many sectors. Today, through voluntary rating systems involving stars, smiley-faces, and the like, consumers have at least rough information about many previous consumers' experiences. If I am purchasing a used book through amazon.com, I am presented with information about a number of different sellers, including the price they will charge me or the book, their shipping policies, and a breakdown of the ratings each vendor's former customers has assigned to it. Even more decentralized are the highly-publicized "consumer vigilante" videos disgruntled former customers may post on the internet, showing a company in an embarrassingly negative light. 71 Confidentiality may limit some of what mediation clients can convey about their experiences, but I am reasonably sure that enterprising and unhappy consumers might find a way to convey information that would affect future consumers' choices in mediators.
A second possibility is that the market of mediation providers will consolidate itself in ways that would see the development of more robust branding. As I explain above in section II.C., I do not currently see a business model that would make such market consolidation viable. 72 Still, the fact that mediation is not currently organized into large firms is no evidence that it will not be. Two decades ago, the largest 250 law firms employed just under 45,000 attorneys, and today the largest 250 law firms employ more than 125,000 attorneys, often in branch offices spread around the country and around the world. 73 71 For a fascinating discussion of the increased power of disgruntled, individual consumers who are willing to invest time in taking their complaints public, see Jena McGregor, Consumer Vigilantes: Memo to corporate America: Hell hath no fury like a customer scorned, Business Week, March 3, 2008, p,38. 72 JAMS may represent a current exception to this observation. Their business focuses almost exclusively on one specific type of mediation. And at least partially as a result, in that narrowed market space, the consumers and providers are almost all multiple-iteration repeat players. As a result of this narrowly defined universe of actors, they may already demonstrate the functionality of private / front-end mechanisms. I would have even greater confidence in the functionality of the reputational market in this sector if there were multiple, similarly-sized and situated competitors to JAMS. 73 See Leigh Jones, NLJ 250 Shows Big Growth Spurt for Law Firms, The National Law Journal, Nov. 12, 2007; Samuel Miller, et al., Conflicts in Corporate Litigation, 48 Bus. Law. 141. If mediators were to cluster into fewer, larger firms, we would almost certainly begin to see the market differentiating among the firms. The firms' reputations would then serve as proxies for the quality of its mediators, and the firms would then have strong incentives to make quality-assurance an internal priority. Consider, for example, the evolution of the market for management consulting.
An unlicensed practice, like mediation, management consultants come in a virtually infinite range of approaches, quality, and pricing. The corporate executive who decides to spend more than a million dollars a month to hire a team of McKinsey consultants does not do so because she knows all of the team members individually. Instead, she relies on McKinsey's reputation and trusts that McKinsey will have done the work internally to assure that their consultants will meet client expectations. Might the day come when a disputant (or a disputant's attorney) would know that a mediator who works with X firm represents a lower-priced option, that a mediator who works with Y firm reliably has the greatest responsiveness to customer idiosyncrasies, and that a mediator from firm Z will have the highest public profile? Short of actual market consolidation, a final possibility is that voluntary associations will come to provide consumers with information about the quality of mediators. Might one of the major dispute resolution associations get into the business of certifying mediators? 74 Might it monitor members' behavior or otherwise take steps to assure the quality of the services of its certified members? For this to come about, the organization would need to go through the difficult process of deciding on criteria for certification. And of course, certification from a voluntary association matters only if consumers believe that certification from the organization means something beyond "Your annual dues check didn't bounce." In fact, certification would need to mean something more than merely satisfying eligibility criteria that would be evident to any consumer even in the absence of a certificate. (It would not have much effect on consumers, for example, if all one needed to qualify for a certificate was to be a member in good standing of the Bar, since any consumer would have ready access to that information anyway.) 74 But it is conceivable that a prominent voluntary association might establish, enforce, and publicize certification criteria-and that the market would care. If this happened, it would be an example of a private / front-end mechanism contributing to assuring mediator quality.
A variant on this possibility might present a hybrid public/private mechanism. Courts increasingly order parties to mediation-for example through consensual orders crafted in conjunction with Rule 16 conferences or their state equivalents. What if the mutually agreed upon mediator named in one of these orders is a member of one of these voluntary associations that promulgates a set of standards of conduct? What if the mediator specifically promises to adhere to those standards? What if the standards were incorporated into the court's order? It would be reasonably easy to foresee a situation in which the state would then find itself at least potentially in the business of enforcing privately-developed standards of conduct, creating something of a public/private hybrid mechanism for quality assurance. 75
D. Making Private / Back-End Mechanisms Work
In order for private / back-end mechanisms to play a stronger role in the assurance of mediator quality, we would probably have to see a truly creative, almost impossibly bad set of facts emerge from at least one mediation gone awry. We would not, however, necessarily need to see such facts frequently. Even one case could have significant effects on mediators' practices.
Consistent with the analysis I presented in Section II.D., above, a pathbreaking mediator liability case would almost certainly involve: 1. A mediator who engages in conduct that conspicuously and unquestionably violates one or more of the duties the mediator owes to someone. The duty might appear specifically in the mediator's poorlydrafted mediation agreement, or it might stem from some widely-recognized standard of practice in the community. 75 I have heard at least anecdotally of courts considering enforcing standards of conduct on mediations that take place outside of the context of a court order, merely on the basis that the litigated case rests within the jurisdiction of the court. I am at a loss to explain, procedurally, how the court's authority would extend in this way. But if such a development were to occur, it would still further expand the prospect of a public/private blurring.
2.
A mediator whose conduct is the direct cause of injury-mostly likely injury to one of the parties, though it could be that the mediator's conduct injures a non-party. This would have to be something more than just a mediator asking bad questions or steering the conversation in an unfortunate way. Instead, the mediator would probably have to take some terrible action that caused immediate injury.
3. At least one of those injured by the mediator was injured in a serious enough way that the injured party is willing to pursue a malpractice action against the mediator. This could happen because the injury was severe enough that the disputant's financial incentive (or that of its insurance company) supports a litigation strategy. Or it could be that the injured party was both sufficiently wealthy and sufficiently outraged to pursue litigation even without independent economic incentive. 4. The events took place in a context and in a jurisdiction in which the mediator does not enjoy any form of immunity. The state would have to refuse to enforce contractual waivers, if any were present. And the mediation would have to have taken place outside of the protections of statutory or common-law immunity.
The litigated mediator malpractice case must be resolved in a way
that is open to publicity. Early disposition on a procedural matter would not serve a quality-assurance function. Nor would settlement, if the settlement and the facts underlying the agreement were not available for full public consideration. The case would have to be settled with full disclosure or resolved on its merits, with the latter having the greatest impact if the party complaining of mediator misconduct prevails.
This combination of developments is, understandably, quite unlikely in any given mediation. But hundreds of thousands, if not millions, of mediations take place every year-enough that it would be dangerous to imagine that such a combination could never occur. And from a quality-assurance perspective, the mediation community's behavior would very likely be affected even if this combination only happened once. 76 Partially out of an 76 It might unfortunate to imagine that one case against one mediator might have an impact on an entire field's practice. After all, if the idea that "bad cases make bad law" hold true, and Law Review [Vol. __:__ 117201-text.native.1207612226.doc 36 interest in risk-management, and probably partially as a form of professional voyeurism, I am confident that mediators would pay careful attention to the fates of those who are sued successfully for malpractice. This private / backend mechanism for mediator quality assurance could, therefore, work.
CONCLUSION
Over time, every practice or profession falls under the influence of one or more of four possible quality control mechanisms. Some become subject to licensure regimes-a public / front-end mechanism that seeks to assure quality by restricting the pool of service providers. Some practitioners become subject to state sanctions for misbehavior-a public / back-end mechanism that seeks to assure quality by removing the worst offenders from practice. Some practitioners become influenced heavily by consumers' reputation-driven choices in markets-a private / front-end mechanism that seeks to assure quality by relying on the availability of accurate information about practices of service providers. And some practitioners' restructure their practices in ways that minimize their exposure to liability for malpractice-a private / back-end mechanism that seeks to assure quality by creating disincentives for misbehavior.
Today, most mediators operate without significant influence from any of these quality-assurance mechanisms. But something will change.
No significant practice or profession operates so thoroughly outside of all four of these quality-assurance mechanisms as mediation currently does. Some practices operate under the influence of all four mechanisms. For example, physicians operate under the conspicuous influence of all four: they have to pass entrance examinations in order to secure a license; they are at risk of losing their licenses if they engage in misconduct; their prospective clients have access to considerable information about their practices and reputations; and they are exposed to private liability for malpractice. Other if it is only a truly bad case that would result in mediator liability, then that might suggest caution in making too much meaning out of a single case. But right now, the slate is essentially clean. And it seems at least likely to me that we would see considerable anchoring around whatever principles are articulated in the first case. Perhaps at some point, we will see so many cases alleging mediator malpractice that a single successful case will attract no attention. We are not in that condition today. Mediators, insurers, program administrators, and probably even consumers would pay attention today.
practices may rely more heavily on only one or a few of these mechanisms. But they all have something promoting, if not assuring, quality.
The fact that mediation operates without any of these mechanisms, and therefore, the fact that something will change with respect to mediation, is no indictment of mediation. I certainly do not intend to suggest that mediators operate as a band of rogues, committing malpractice with indifference. Many mediators are outstanding. Still more are at least well-intentioned. Mediation is merely undergoing a process of speciation and maturation at this moment in time. That developmental process is occurring under the influence of complex market forces, periodic government attention, and the self-interested attentions of many different established professions and practices. It is no wonder that something is going to change. In fact, many aspects of mediation are likely to change in the coming years.
This analysis suggests at least two follow-up questions:
One is a predictive question: What aspects of mediation or the context in which mediation takes place are most likely to change? I am reluctant to suggest that my crystal ball functions better than any other observer's. Based on my research into other fields' developments, however, my best guess is that some changes (like increased source-point restrictions and increased reputational information) are more likely than others (like licensure or market consolidation).
The second is a normative question: What aspects of mediation or the context(s) in which mediation takes place should change? On this, I remain almost as conflicted as I was when I began this inquiry several years ago. Given the complexities of mediation practice and the importance of maintaining diversity among those practices, I cannot bring myself to hope for an increased quality-assurance role for the state, with the possible exception of governmental source-point restrictions. I think we too often conflate the concepts of "progress" and "regulation." And I am virtually certain that regulation would diminish innovation and diversity in approaches to mediation. Reluctantly, therefore, and with a robust appreciation for the flaws present in the market, I think the private side of the equation offers more potential. Law Review [Vol. __:__ 117201-text.native.1207612226.doc 38 Conversations about quality assurance and mediation have only just begun. Those conversations will improve with an understanding of the four basic mechanisms potentially available for assuring the quality of mediators' services.
